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or misconduct of such department. In Hill v. City of Boston, 122 Mass. 344. 
it was held that a child attending a public school in a schoolhouse provided 
by a city pursuant to a duty imposed upon it by the general laws, could not 
maintain action against the city for an injury caused by reason of the unsafe 
condition of a staircase over which he was passing. In Barnes v. District of 
Columbia, 91 U. S. 540, it was held that a city was responsible for an injury 
caused owing to the defective condition of a street. 

Negligence — Contributory Negligence — Quirk v. Siegel-Cooper Co., 
60 N. Y. Sup. 228 (Supreme Court, Appellate Division, Second Depart- 
ment). — Held, " The placing of a slippery slide in the middle of a section of 
stairway over which customers were invited to ascend and descend, in such a 
way as not to be likely to attract the attention of shoppers familiar with the 
stairway, and without any means being adopted to warn such customers, is 
negligence. Evidence that plaintiff, who was injured by slipping on the 
slide, had passed down such stairway the day before, when no slide was there, 
and that there was nothing to suggest danger unless she had looked directly 
where she intended to place her foot, and the light was somewhat obscured, 
is sufficient to sustain a finding that she was not guilty of contributory negli- 
gence." 

The general rule of a storekeeper towards customers invited into his store 
to trade is to exercise reasonable care to keep the building safe for the use of 
such customers, and under it the placing of a permanent slide over such a 
flight of steps would not appear to be such lack of care as to amount to negli- 
gence, since the slide would be visible to one ordinarily watchful of his move- 
ments, and since, per statement of facts, there was abundant room to descend 
the steps without going upon the slide. Nor would the temporary occupation 
of a portion of the steps by a slide for trucks be wrongful in itself. The 
ground of the court in holding the defendant guilty of negligence lay in the 
fact that the obstruction was temporary, " and so nearly on a level with the 
steps as not to be likely to attract the attention of shoppers familiar with the 
stairs, but having no previous experience of any such obstruction upon 
them. The defendant should have adopted some method of warning cus- 
tomers of the presence of the obstacle." 

In regard to the question of contributory negligence on the part of plain- 
tiff, the fact that the slide was temporary and had not been there when plain- 
tiff passed the same stairs the day before, was conclusive in determining that 
plaintiff was not negligent. Ordinarily a person who exercises ordinary care 
is bound to look where he sets his foot, but in a case such as this, where the 
surroundings are familiar and there is nothing to lead the passer to suppose 
that the premises have been altered, ordinary care would not demand an 
inspection of the locality. " Contributory negligence is not always the con- 
sequence of failure to exercise the greatest prudence or to make use of the 
best judgment." McRichardsv. Flint, 114 N. Y. 222,21 N. E. 153. Because 
of the low level of the slide and the obscured light there was no indication of 
danger unless the plaintiff looked directly where she intended to step, and 
from this close inspection she was excused because she was familiar with the 
steps and they had not been obstructed when she last used them. 

Patents— Validity— Inventions in Foreign Country — Hanifen v. Price, 
96 Fed. 435. — One who has made an invention in a foreign country, and has 
introduced the article into commercial use there before the granting of any 
foreign patent or the description of the invention in any publication, may, 
upon obtaining a patent in this country, carry back the date of his invention 
to the actual time of making such invention in a foreign country so as to over- 
come the defense of prior use in this country. 

This is a new point, and although this decision of the circuit court upholds 
the view previously taken on the same subject in Hanifen v. E. H. Goashalk 
Co., 78 Fed. 811, we may expect to find still further adjudication on it. It 
seems to be decided on the principle in Seymour v. Osborne, 11 Wall. 516, 
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555, that an invention patented here is not to be defeated by a prior foreign 
patent, provided nothing has been done which enables one in this country to 

gractice the invention without making experiments. The granting of a patent 
ere is independent of what may have been done abroad, if the article is not in 
general use by the American public. 

Railroads — Watchman at Crossing — Accident to Deaf Person— Pisko- 
rowski v. Detroit, G. H. & M. R. R. Co., 80 M. W. 241 (Mich.)— A deaf man 
walking along a railroad track attempted to cross the same at a street cross- 
ing where a flagman was stationed to give warning of the approach of trains. 
Before starting across he had been hailed by workmen on an approaching 
hand-car, but failed to hear their call and was injured by the car in conse- 
quence. He had no warning from the flagman of the hand-car's approach. 
Held, that no negligence could be imputed to the company because of the 
flagman's neglect to warn, when he did not know that the injured man was 
deaf. 

This seems to be a strange and not altogether correct decision in view of 
the general rule that a person injured while crossing a railroad track at a 
street crossing has a right to rely, as the plaintiff did, on the flagman to give 
him notice of the approach of trains. Cf. Richmond v. R. R. Co., 87 Mich. 
374, where plaintiff recovered damages because the necessity of a warning 
was apparent to the flagman, but he neglected the duty of giving notice of an 
approaching train. 

The fact that the operators of the hand-car gave warning ought not to 
excuse the flagman from doing the same, for it would seem to be as much his 
duty to give notice of the approach of a hand car as to warn persons of an 
oncoming locomotive or train, and this duty should exist irrespective of 
whether the men on the hand-car gave notice or not. The placing of flagmen 
at street crossings in populous districts is an additional safeguard required, 
besides the warning signals from trains themselves. 

Restraint of Trade — Extent to which Allowed— Saddlery Hardware 
Co. v. Hillsboro Mills, 44 Atl. 300 (N. H.). — Defendant agreed in writing 
to sell and ship to plaintiff 622 blankets of different styles, at prices specified 
and " not to sell blankets to anyone else in New York City." There 
was no limitation as to time. Held, the contract being in restraint of 
trade, is not to be extended by construction beyond the fair and natural 
import of the language used, and that agreement will continue only for such 
length of time as will afford the buyer a reasonable opportunity for disposing 
of the goods in the usual course of trade with the exercise of due diligence. 

This principle of construction shows the disfavor in which the law still 
holds contracts in restraint of trade. As was said in a New York case, Green- 
field v. Gilman, (140 N. Y. 168), "while the law, to a certain extent, tolerates 
contracts in restraint of trade or business, and will uphold them, they are not 
to be treated with special indulgence." The same principle was applied in 
determining the territorial limits in which contracts operated as a restraint in 
Smith v. Martin, 80 Ind. 260, and in Roller v. Ott 14 Kan. 609, it was said 
provisions of such a contract should not be extended by construction or impli- 
cation beyond what their terms clearly require. Harkinson's Appeal, 78 Pa 
St. 196, is to the same effect. 

Shipping — Test of Master — Liability of Owners — Guttner et al. v. 
Pacific Whaling Co., 96 Fed. 616. — The masters of two whaling ships, 
together with natives living on shore, took from an ice-bound vessel, without 
consent of those in charge, certain provisions. Held, that the principle of 
joint tort feaser does not apply, and that the owners of one of the vessels 
could only be held liable for the value of such stores taken as were used by 
his ship, and which it would have been within the scope of the master's em- 
ployment to secure. 



